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COLORABLE COMPETITION FOR UNLAW- 
FUL PURPOSE. 











That injury may not be done a trader by 
competition merely colorable—exploiting 
the public under the cloak of free competi- 
tion while wolfishly seeking to devour it— 
appears in a well considered unanimous 
opinion by lowa Supreme Court in the case 
of Boggs v. Duncan-Snell Furniture Co., 
143 N. W. 483. 

In this case defendant notified plaintiff 
that if he entered on an agency to sell a 
certain sewing machine it would run him 
out of business. It attempted this by ad- 
vertising for sale the machine at a lower 
figure and then declined to sell. Plaintiff 
persisted and suing reaped a judgment 
against defendant. 

This is in line with the case of Tuttle v. 
Buck, 107 Minn. 145 and Dunshee v. Stand- 
ard Oil Co., 152 Iowa 618. 





GROCER’S ACTION AGAINST MANUFAC- 
TURER OF IMPURE FOOD. 


Courts have generally sustained ac- 


food against manufacturers putting it up- 
on the market in sealed cans. A Wash- 
ington case, however, shows an action 
by a retailer for loss-of reputation, busi- 
ness and profits from selling to a cus- 
tomer a can of impure meat. Mazretti 
v. Armour & Co., 135 Pac. 633. There 
was no trouble about privity in this | 
case and the damage caused was easily 
traceable to the manufacturer. 

The Supreme Court reverses the lower 
court in sustaining defendants’ demur- 
rer, and, very rightly we think, extends 
liability under other decisions. A manu- 
facturer’s market in this way depends on 
his preserving his output for consumption 
and he should be deemed to accept every 
burden arising out of this kind of a bene- 
fit. In these days of simulation of sound- 


ness there ought to be a rigid accounta- 
bility. 


THE DIRECT EFFECT OF THE WEEB-KEN- 
YON LIQUOR ACT UPON INTERSTATBS. 
TRANSPORTATION. 





How many views may be taken by the 
courts of the meaning of the words “by any 
person interested therein” in the Webb- 
Kenyon act prohibiting the shipment of in- 
toxicating liquor from one State to another, 
when said liquor “‘is intended, by any per- 
son interested therein, to be received, pos- 
sessed, sold, or in manner used in violation 
of any law” of such other State we do not 
know. It is certain that at least two oppos- 
ing views already appear in the State 
courts. 

In Adams Express Co. v. Commonwealth, 
157 S. W. 908, decided by Kentucky Court 
of Appeals, it was held in effect that the 
clause “by any person interested therein” 
was not meant to embrace a carrier, unless 
the consignee or some other person inter- 
ested in the liquor intended it to be re- 
ceived, etc., in violation of the law of the 
State of destination, 

To the contrary of this view is State v. 
Grier, 88 Atl. 579, decided by Delaware 
Court of General Sessions, Pennewill, C. J., 
rendering a very eiaborate opinion as to the 
meaning and purpose of the Webb-Kenyon 
Act and upholding its constitutionality. 
The Kentucky ccurt reserved its opinion 
upon constitutionality, because under the 
stipulated facts the court thought that it did 
not apply. 

The view of the Kentucky court of this 
meaning of the act seems to us to make of 
it most extraordinary legislation. Its opin- 
ion is summarized by the court as follows: 
“The result of our views upon the whole 
case is that whether a carrier of an inter- 
state shipment of liquor subjects itself to 
punishment or not depends on the use to 
which the person to whom it delivers liquor 
intends to put it. If this use violates a law 
of the State, then the carrier may be pun- 
ished; if it does not, the carrier has not 
committed any offense.” 

Naturally one would think that, if a car- 





rier acts with due circumspection and is de- 
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ceived by the person to whom it delivers 
liquor, no law would intend it should pay a 
penalty for the secret intent of a shipper 
whose shipment it receives in due course of 
business. But it would seem that the Ken- 
tucky court does not limit the general lan- 
guage we have quoced in this way. 

Thus it is said by the court: “The com- 
merce clause of the Federal Constitution 
does not now afford to the carrier the com- 
plete protection it formerly did. The car- 
rier must now, if it wishes to avoid being 
prosecuted, take notice of the use to which 
it is intended to put the liquor, and, if this 
use will violate the law of the State at the 
place of delivery, the carrier may refuse to 
receive the shipment, or having received it, 
may refuse to deliver it. In short, the car- 
rier, in bringing into and delivering intox- 
icating liquor at places where the local op- 
tion law is in force, does so at its peril and 
takes the risk of being prosecuted and pun- 
ished, if the liquor is intended by any per- 
son interested therein to be received, pos- 
sessed, sold or in any manner used in viola- 
tion of the laws of the State.” The court 
then says there is not here any intimation 
of where the burden of proof would lie if a 
carrier brings liquor into local option terri- 
tory and there delivers it to a consignee. 

This reservation seems to make it all the 
more clear what the real peril is. If the 
State may make it appear, if the burden is 
on it, that no matter what the appearances 
were of legality or what precautions and dil- 
igence the carrier used to ascertain the truth 
about the matter and how firmly any rea- 
sonable man might be convinced that the 
intended use was lawful, yet, if, in fact, a 
jury, upon trial, should believe that the car- 
rier was imposed on by the consignee, it 
should be found guilty of violating the State 
law. ‘To us it is impossible to think Con- 
gress intended any such result. 

Certainly, if a shipper had a lawful pur- 
pose in shipping and the consignee a like 
purpose in receiving, intoxicating liquor, it 
would be a wrong for which an action 
would lie for the carrier to refuse to ac- 
cept for transportation or refused to de- 





liver at destination the liquor offered to it. 
And yet, if it does either it is liable to prose- 
cution because some jury may believe it has 
been imposed upon. It could not be in- 
tended that an interstate carrier should be 
impaled upon the horns of any such di- 
lemma. 

The Delaware court argues that the Ken- 
tucky view leaves the matter, practically, 
where it was under the Wilson law passed 
in 1890, which was construed to mean that 
liquor remained under the shelter of the 
commerce clause until arrival at destination 
and delivery to the consignee. Pertinently 
this court says: “How would it be pos- 
sible to establish the fact that the liquor 
was intended by the consignor or consignee 
to be received, possessed or used in viola- 
tion of the State law,” than to prove its 
sale by the consignee or consignor after de- 
livery ? 

We think, however, that even this would 
not be conclusive, because good intent of 
consignor or consignee might have existed 
and there was afterwards a falling from 
grace. It seems ridiculous, however, to find 
one guilty of having committed a crime by 
showing that another whom he cannot con- 
trol commits a subsequent violation of law. 

Furthermore, if consignee intended to 
violate law and repented, the carrier, nev- 
ertheless, would be guilty. 

But the Kentucky court argues that it is 
lawful for a citizen to purchase, where it is 
lawful to sell, intoxicating liquor for his 
personal use and have it in his possession 
for such use. It then leaps, as we think, to 
the conclusion, that it is not within police 
power to forbid a common carrier to de- 
liver liquor to him when he demonstrates 
that it is his personal property intended for 
a lawful use. But is this true? The Dela- 
ware court thought not and. it quotes there- 
for from Justice Harlan in Miegler v. Kan- 
sas, 123 U. S. 123. 

This justice there said: “If, in the judg- 
ment of the Legislature, the manufacture of 
intoxicating liquors for the makers’ own 
use, as a beverage, would tend to cripple, if 
it did not defeat, the efforts to guard the 
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community against evils attending the ex- 
cessive use of such liquors, it is not for the 
courts, upon their views as to what is best 
and safest for the community, to disregard 
the legislative determination of that ques- 
tion.” It seems a narrower exercise of po- 
lice power to say a common carrier may not 
deliver liquor to consignees in local option 
territory even for the lawful use of users. 

But this argument by the Delaware 
court leads naturally to its view that the 
carrier, as well as the shipper and consignor 
and consignee, was embraced by the words 
“any person interested therein.” The State 
law forbids delivery in local option terri- 
tory of liquor, where any person interested 
therein intends to violate State law. But, if 
delivery is itself a violation, it seems clear 
that the carrier has an interest, and it in- 
tends to violate State law by delivery. 


This construction makes the law prac- 
tical, and it punishes the carrier for its own 
intent and not for the intent, whether open 
or secret, of another. The uniqueness of the 
Kentucky view, as well as its impracticable- 
ness of enforcement, readily suggests chal- 
lenge of its soundness. 








NOTES OF IMPORTANT DECISIONS. 





LIFE ESTATES—STOCK DIVIDEND AP- 
PORTIONED BETWEEN LIFE TENANT 
AND REMAINDERMAN.—In 77 Cent. L. J. 
168, this journal editorially spoke of “The 
Rule of Scrip Dividend Going to Life Ten- 
ant Under a Will,” contending that there 
ought not to be any hard and fast prin- 
ciple on this subject but rather should dis- 
position be subordinate to testimentary in- 
tention. This view seems to have some rec- 
ognition in a case lately determined by New 
Jersey Court of Errors and Appeals. Day v. 
Faulks, 88 Atl. 584. 

Schwayze, J. says: “We agree with the vice- 
chancellor that it would be inequitable to 
award the whole stock dividend to the life 
tenants and that for two reasons. First, because 
stock dividends are not dividends set aside as 
earnings by the corporation; second, because 
to permit new stock to go to the life tenant 
would lessen the proportionate interest of 





the estate in the corporation, a result that 
cannot have been contemplated by the. tes- 
tator. The difficulties which courts of the 
highest standing have found in apportioning 
a stock dividend apply with increased force 
against a claim of the life tenant to the 
whole.” 

The rule of preventing, waste by a life ten- 
ant is well settled and rigidly enforced and 
what he is not allowed to do directly another 
should not be allowed to do in his behalf. If 
this may result from legitimate management, 
or rightful discretion in management of a 
corporate business, the rule of testamentary 
intent should minimize it as greatly as pos- 
sible. This principle seems not to have been 
recognized in Bankers Trust Co. v. R. E. 
Dietz Co., 124 N. Y. Supp. 847, which case we 
considered in editorial supra. 





BIGAMY—MARRIAGE IN GOOD FAITH 
WHERE SOLEMNIZED CONTINUED IN 
ANOTHER STATE WHERE IT WOULD 
HAVE BEEN LAWFUL.—By New York decis- 
ion it is established that divorce obtained by 
publication service in another state does not 
dissolve a marriage of a resident thereof. 
Therefore when such a resident contracts a 
subsequent marriage therein, during the life of 
both parties, this constitutes bigamy where 
divorce is thus obtained. 

The case of People v. Shaw, 102 N. E. 1031, 
a prosecution for bigamy, decided by Illinois 
Supreme Court, shows that defendant, a man, 
and the woman resident in New York as to 
whose former marriage such a divorce had 
been obtained, married in New York in good 
faith and removed to Illinois where they lived 
together as husband and wife fer ten years, 
when they separated. After their separation 
it being doubted by them ‘that their marriage 
was lawful, the man married another woman 
in Illinois, and for this he was prosecuted for 
bigamy. By a majority his conviction was re- 
versed. 

The main opinion proceeds upon: the view 
that the New York marriage being void there 
was no impediment to the later union being 
a lawful marriage. Upon the contention that 
living together in Illinois, where there the di- 
vorce would have been recognized, was a rati- 
fication amounting to a common law marriage 
it was said: “There is nothing in the record 
which indicates that these parties contem- 
plated or desired a common law marriage or 
that they entered into such a contract. Their 
cohabitation was pursuant to the ceremony of 
marriage performed in New York and it does 
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not appear that either of them doubted the va- 
lidity of that marriage until after their sepa- 
ration.” 

The dissenting opinion says: “The relation 
assumed was not meretricious, but was in- 
tended to be matrimonial. She had been di- 
vorced from her former husband nearly eight 
years. The decree of divorce was not recog- 
nized by the courts of New York, but it was 
valid in Illinois and many other states. 
* * * When she and the plaintiff in error 
came to Illinois, a few months after their 
marriage, neither was under any disability 
here to marry and a common law marriage 
was lawful.” Here is cited an Illinois case 
_ holding that: “If parties to a marriage in the 
beginning desire and intend marriage in good 
faith, and the desire and intention continue 
after the impediment is removed and the par- 
ties continue the relation of husband and wife 
and cohabit as such it is sufficient proof of a 
marriage.” Manning v. Spurck, 199 Ill. 447, 65, 
N. E. 342; Robinson v. Ruprecht, 191, Ill. 424, 
61, N. E. 631; Land v. Land, 206 Ill. 288, 68 N. 
E. 1109, 99, Am. St. Rep. 171. 

This seems quite apt authority, but independ- 
ently of this the dissent seems sound. We 
see no point in how the marriage was en- 
tered into in New York. Though bigamy was 
intended there, yet, if there was an honest 
start in the marriage relation in Illinois, there 
was a common law marriage, a place where 
an honest beginning could have legal effect. 
An honest start in New York might the more 
effectively show there was a similar begin- 
ning in Illinois. 

It seems to us the majority carries over into 
Illinois a void act to invalidate a lawful act. 
Certainly it would seem that, if common law 
marriage is recognized in New York, its there 
being begun in good faith, would be accom- 
panied in Illinois by good faith there con- 
tinued. There is no question of ratification of 
the New York marriage, but the real question 
is, was there a proper beginning in Illinois. 


When the court says it does not ap- 
pear that they desired a common law 
marriage, it may be _ said they desired 
a lawful marriage and whether this 


was formal or not did not date from that. 
The majority ought, in view of public policy, 
to have declared the living together in Illinois 
a valid marriage, because a consequence of 
the ruling is to declare the offspring of such 
a union illegitimate, to say nothing of the gen- 
eral interest of society being, that such a liv- 
ing together in good faith is brought within 
the pale of law. 





SOME CAUSES OF THE STRUGGLE 
FOR THE SIMPLIFICATION OF 
LEGAL PROCEDURE.* 





As a people emerge from obscurity and 
take their place in history we note the birth 
and growth of law in the family, the blood 
clan, the tribe, the state, the composite na- 
tion. They start with crude notions about 
life and physical liberty, then property, that 
is to say, the right to hold and enjoy the 
fruits of labor. With tacit observance, born 
largely of necessity, the notions crystallize 
into rules of conduct resting in tradition 
and custom. ‘The simple rules which mark 
the departure from nomadic savagery con- 
tain the essence of the fundamentals of 
civilization. With growing desire for com- 
fort and happiness we see the development 
of the social compact, personal forbearance 
and consideration, diversity of employment, 
the production and accumulation of wealth, 
the interchange of labor and the spread of 
learning. The rules have multiplied, lost 
their simplicity and become complex, and at 
times are engraved or written for informa- 
tion, certainty and equal justice. Self-help 
or private force for redress of wrong has 
given way, and the power of administra- 
tion and enforcement is committed to less 
interested hands to secure peace and good 
order. The head of the family or the eld- 
ers of the tribe no longer administer jus- 
tice; nor, as in old Israel, do magistrates 
sit in the gate of the city, hear controversies 
summarily and declare judgment. With 
advancement come courts, system of pro- 
cedure and the profession of the law. 


Procedure is the machinery by which 
substantive law is applied to the affairs of 
men to produce justice, which in its larger 
sense is the concrete aim of all govern- 
ment. Procedure is as essential as sub- 
stantive law itself. Without it even writ- 
ten constitutions would be “glittering and 
sounding generalities of natural right” and 


*This article, by U. S. Circuit Judge Hook, 
is based on his memorable address before the 
American Bar Association and has been re- 
vised for this publication. 
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laws might as well be writ in small letters 
at the top of Roman columns. The value 
of laws theoretically good lies in their plain 
and efficient administration. Indeed, many 
know them only in the visible examples of 
their enforcement and approve or condemn 
accordingly. If the procedure is bad, popu- 
lar condemnation frequently falls upon the 
law itself, and contempt for law is an evil 
thing in the State. The myriad relations 
and affairs of a civilized people necessarily 
require a ¢omplex body of substantive law 
for their regulation and the natural drift 
is towards methods of administration that 
are equally as intricate and involved. The 
tendency has always been and always will 
be so. 

It is the general belief that our procedural 
machinery has become a great aggregation 
of elements without mechanical rhyme or 
reason; that there are a whirring of many 
wheels and movements of many pistons with 
a maximum of noise and a minimum of 
product; that too much power is required 
for economical operation and the machinery 
labors; that many years of patient study 
fail to give mastery to those in charge and 
much precious time is spent in nice disputes 
over its intricacies. Some even say they 
brought grist and received chaff. But if 
ancient precedents can justify, we are quite 
orthodox and respectable. Elsewhere, in 
other times, the same condition has come 
and gone and come again. More than four 
thousand years ago the wise King Ham- 
murabi of Babylon codified the law so that 
the strong might not oppress the weak and 
that justice might be done his people. And 
it may be said in passing that some of them 
related to carriers, storage and irrigation. 
In Athens, the mother of dialecticians, a 
lawsuit was conducted with the nicety of a 
refined art. After the issues were made by 
pleadings, the dilatory pleas disposed of and 
evidence taken, all with much ceremony, 
the magistrate who might well have decided 
sent the cause to a popular tribunal com- 
posed of hundreds, sometimes thousands, 
who had sought jury service, where it was 
disposed of with great display of forensic 





eloquence. In Rome, according to Gaius, 
a common class of actions was brought to 
such excessive refinements that suits were 
lost for the most trifling and technical err- 
ors. The Twelve Tables, ten centuries be- 
fore Justinian, came in part from a great 
protest against an intricate procedure. The 
words of an historian have a modern and 
familiar sound. He said: “The constant 
clash of co-ordinate jurisdictions, and the 
constant operation of acrid political bias, 
corrupted to miserable uncertainty the ad- 
ministration of the law.” The Anglo-Saxon 
procedure before the Norman conquest is 
said to have had little “appreciable relation 
to any rational attempt to ascertain the truth 
in disputed matters of fact.” The follow- 
ing cry for reform may be found in the de- 
crees of the French National Assembly of 
August 25th and 30th, 1791: “The Code of 
Civil Procedure shall be from time to time 
amended, so that the law may be made more 
simple, expeditious and inexpensive.” Ben- 
tham, the crusader with the weapon of over- 
emphasis, writing of the laws of England 
about a hundred years ago, said they were 
“a fathomless and boundless chaos, made up 
of fiction, tautology, technicality and incon- 
sistency, and the administrative part of it 
a system of exquisitely contrived chicanery 
which maximizes delay and denial of jus- 
tice.” However this may have been, it is 
probably true that the procedure in Eng- 
land reached the height of complexity, if 
not absurdity, in the first half of the last 
century. The course of a suitor with his 
suit was much like a trip through Hounslow 
Heath, where every step was a danger and 
a deprivation. And like a youth who takes 
on a parent’s mannerism, we copied, and 
our students labored over the historical 
significance of this or that without question- 
ing its philosophical relation to modern jus- 
tice. The saying which inspired and com- 
forted us as we toiled with Chitty and his 
references was: “Out of the old fields 
cometh all this new corn.” 

But it would be unjust to lay upon Eng- 
land the responsibility for our present con- 
dition. It would have come anyway, per- 
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haps later or differently, but surely. It is 
according to human experience; it is epi- 
sodic in history. The primary cause is in 
the universal tendency to over-refinement in 
all things. It is not confined to law and 
procedure, but affects every phase of hu- 
man life, from the operations of government 
to our private daily walks. It results in 
those things which make up the wastes and 
burdens of society. It was but the other 
day that red tape in one of our great de- 
partments almost paralyzed us as we were 
going to war, and we even hear the hope 
expressed from time to time that religious 
denominations discard the non-essentials to 
Christian faith and unite on common, fun- 
damental ground. Especially does the hu- 
man mind tend from observation and com- 
prehension to analysis, subtlety and finally 
casuistry. The most fantastic work that 
ever came from the serious, educated mind 
of man was John Locke’s model constitu- 
tion for Carolina. 


In general opinion there are some causes 
of present conditions which directly touch 
the berch and the bar. I shall put down 
rather plainly some of the things that are 
said of us, not as entirely true in my opin- 
ion, but as worthy of most serious consid- 
eration. From time immemorial judges and 
lawyers have been the fair sport of humor- 
ous jest, and none could have taken it more 
good-naturedly and philosophically. But in 
late years it has taken on a more insistent, 
significant note and we should be quick to 
observe and understand it. We are the 
servants of society, not its masters, nor aloof 
from it. The greatest of all trusts has been 
committed to our care and fidelity. We 
are the chosen ministers of justice, that 
chief interest of man on earth, and we 
should not allow the atmosphere with which 
all in studious pursuits unconsciously sur- 
round themselves to dull perception of what 
lies beyond or get into a state of mind that 
repels the truths all others see. Hilaire 
Belloc said of one of his characters: “The 
Professor of Psychology was a learned 
man, and his sense of reality was not al- 





ways exact.” Note the conjunctive. Nor 


should we scoff at the critic, for history’ 


has justified him in all ages. The true 
critic, the one who does not boil at too 
low a temperature or see red, who regards 
the good beneath the evil and would cure, 
not destroy, has a useful and important 
place in society, and his lash must some- 
times cut to affect a hardened, customary 
wrong. I speak of the criticism which is 
impersonal, not of the sly, covert slander 
nor of the wanton abuse of all law and 
courts of justice which is as cheap and 
tawdry as cursing in the gutters of 
Whitechapel. So much of political and 
public policy is involved in the work of 
our courts that the most illogical man 
in the world is the judge who resents or 
is impatient of criticism or general disap- 
proval of his judicial acts. He should 
welcome the outside view and take an in- 
ventory. Observe Plato who, when told 
that the boys in the street laughed at 
his singing, replied: “Then I must learn 
to sing better.” The next illogical man 
is the lawyer who inconsiderately aids 
and upholds the judge. The confidence, 
respect and esteem of that great body of 
men from which the bench is recruited 
should be earned with effort, not given 
lightly or perfunctorily. It is the duty of 
each to be helpfully corrective of the 
other. It is but fair to say that some of 
the criticisms of the judiciary are due to 
a-misconception of their appropriate 
functions. In the army of progress they 
should not be scouts far in advance to 
explore the way, nor on the other hand 
should they ride in the rear with the sut- 
lers to whom permanent rest is profit 
and enjoyment. But when ground is 
gained by the great body and occupied, 
there are law and order and the setts of 
justice. The complaints of the impatient 
and the tardy must be endured. De- 
mands will be made to which a judge 
must not yield; to others he should yield 
quickly. When law is made or changed 
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by constituted authority it should be re- 
garded with an open, comprehending 
mind, and the true limits of judicial power 
carefully, very carefully observed. Insist- 
ence otherwise from the extremes is in- 
sistence that we pull down the temple 
from within. But so acute is the criticism 
of to-day that the evil of my errors affects 
not myself alone but is visited upon the 
earnest, unoffending body of the judici- 
ary and even tends to impair the stabil- 
ity of those esssentials to which all 
thoughtful men should hold fast. I will 
set down some of the things that are said 
of us, not as my own, for I am in no 
position to say them. If greatly pressed 
I fancy I would have to plead guilty to 
some and would fear conviction of others. 
They crowd the books, the periodicals 
and the newspapers of the day and are 


talked about in the common highways. * 


In part they relate to substantive law 
more than to procedure, but all, whether 
true or overdrawn, are contributing 
causes of the movement to make the ad- 
ministration of the law more simple, di- 
rect and efficient. It is said: 


That judges, and also lawyers though 
in less degree, lack human sympathy; 
that the substance of the human interests 
they deal with is subordinated to the ab- 
stractions they make of the principles of 
the law; that they especially fail fully to 
comprehend the spirit of efforts for social 
and industrial betterment and when stat- 
utes come forth they are regarded as 
strange births whose missions are not un- 
derstood ; and that they do not keep both 
hands warmed at the fire of life. 

That they are generally in opposition 
to progress and improvement. The bench 
and the bar are among the great conserv- 
ative elements of the country. The in- 
fluences of their calling make them so. 
Wisely ordered, conservatism in the sense 
of thoughtful carefulness is a virtue. It 
tempers undue speed, gives time for re- 
flection and makes advancement sound 





and enduring. But opposition to all 
change is.an evil. It is a serious evil when 
it attempts to thwart or shunt change 
that has been legislatively enacted; and 
that is sometimes done by saying a stat- 
ute is against common right and must be 
strictly construed, or by reading it on 
the common law as though the common 
law were a permeating, ever present re- 
straint. It has frequently been said that 
the Field Code of 1848 in New York was 
judicially put to death in those ways. 
There is significance even in the very title 
of the subject of our discussion. The 
movement for simplification of procedure 
is termed a struggle. 


That they blindly and irrationally wor- 
ship at the shrine of precedent. Of course 
the law must be uniform, to-day as yes- 
terday, and for John Doe as for Richard 


- Roe, for that is of the very essence of jus- 


tice. Otherwise the life, liberty and prop- 
erty of the citizen would not be safe. 
But the mental accumulations of the past 
are not always sound or always authori- 
tative; sometimes a precedent embalms 
an error instead of a principle. * If the 
lowliest magistrate of first instance should 
deliver an unsound opinion on a new 
question in law and it should get into 
the reports, it would likely act like a snag 
in a stream which slowly gathers incre- 
ment and finally splits or turns awry the 
true and natural current. Frequently 
courts reach conclusions with expressed 
reluctance and debit them to precedent; 
and lawyers regard a cause well-nigh 
won on finding a case or two to cite. On 
many clear-cut propositions there are two 
opposing columns of authority and some- 
times height ranks with quality—occas- 
ionally they are found in the same court 
of last resort. Unhappy but unconscious 
turns of judicial phrase are followed into 
error, and careless statements of settled 
principles produce an evil brood. 


That they deal in technicalities, and 
exalt the hidden meanings. Nice differ- 














444 CENTRAL LAW JOURNAL. No. 24 








ences are discovered and subtle distinc- 
tions are drawn. Deviations from little 
rules of practice are urged and adopted 
and assume an unmerited importance. 
Simple statutory remedies intended as 
helpful and cumulative are construed as 
exclusive, and, the field of operation be- 
ing ill-defined, new and dangerous per- 
plexities are created. ‘Though statutes 
may be framed rather roughly or coarse- 
ly for the practical affairs of life, they 
are taken into a cloister for metaphysi- 
cal analysis. Ever since the earnest, 
truth-seeking lawyer tempted Christ with 
questions the plain and simple things 
have been looked at doubtingly. Is not 
more meant than meets the eye? So it 
is that what are called “jokers” in legis- 
lation are so readily sought or, found and 
established. Fairly obvious language is 
given shrewd and distorted twists. An 
instance of this is told: An indictment 
charged that the accused “did unlawfully 
obtain’ from J. D. his money,” etc. It 
was most earnestly argued that the in- 
dictment was fatally defective because 
according to the words employed the 
money may have belonged to the accused 
himself. That was a case where ancient 
usage failed of observance. On Febru- 
ary 3, 1660, Samuel Pepys, who was not 
a master of English but whose rugged 
sentences are easily understood, noted in 
his diary the following: “In the mean- 
time we sat studying a Posy for a ring 
for her which she is to have at Roger 
Pepys his wedding.” Many a judge upon 
the bench has listened to able, ingenious, 
subtle arguments and yet heard through 
the opened windows the roar of traffic 
in the streets below where were thou- 
sands to be affected and none to under- 
stand. And when opinions come down we 
hear it declared that comment on the re- 
sults will be withheld until they are close- 
ly studied. Sometimes both sides win; 
one practically, the other theoretically. 


That prolixity is the great besetting 
sin. Directness and simplicity are found 





only in the lower walks. A merchant 
suing a delinquent customer simply files 
his account with a near magistrate. Ev- 
erybody understands what he means by 
his bill of particulars—that the debtor at 
the times specified bought the goods de- 
scribed at the prices set forth, and that 
the bill is due and he fails to pay. But if 
the amount is considerable and the mer- 
chant employs a member of the bar to 
bring action in a higher court, what hap- 
pens? No inferences or implications ob- 
tain in that higher atmosphere of learn- 
ing and experience, a place where, if ever, 
they should. So in drafting his pleading 
the lawyer drives a substantive and six 
and by a plentiful use of “saids” and 
“aforesaids” he distinguishes the parties 
from all other persons living or dead and 
describes the subject-matters as accurate- 


‘ly as if attached as exhibits. A simple 


bill in equity for the foreclosure of a 
mortgage, instead of being in a few brief 
paragraphs telling the story as it would 
be told amply and intelligibly in a book 
or newspaper, is croweded with surplus- 
age and repetition. The case goes to an 
appellate court on a record that might be 
tithed to advantage. There was a case, 
an ordinary criminal case, in which the 
record covered more than three thou- 
sand printed pages of which the assign- 
ments of errors took more than four hun- 
dred. Besides, there were over eight 
hundred pages of printed briefs. The 
opinions of the courts? The books speak 
for themselves. It is said that the law, 
the real law, is being swamped. It is 
common remark that the ablest lawyers 
draft the most concise pleadings, submit 
the briefest briefs and make the shortest 
arguments. There are geniuses among 
them who think and act that way, They 
go as it were straight through the 
tangled forest with an instinct for direc- 
tion. Others reach the same end, but 
what a tortuous trail they leave! Acute 
perception bent upon the ground notes 
the small dispensable things. Prolixity 
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is also the easy path for tired and uncer- 
tain minds. To a judge with whom I am 
most familiar, it came from a disposition 
to pedantry. Early in his judicial’ career 
he determined that in writing opinions 
he would pursue the legal principles in- 
volved to their upper reaches, even to 
their fountain heads, and also survey the 
country roundabout so that, besides some 
little personal subsequent 
traveler could lose his way. He found 
his industry was not appreciated and that 
where the work went beyond the needs 
it was frequently inaccurate. And then 
one day he read of the functionaries in In- 
dia who wrote “thirty page judgments on 
fifty rupee cases,” and, the author added, 
“both sides perjured to the gullet.” But 
prolixity had become almost a fastened 
habit. 

All candid men will agree that for re- 
proach our criminal procedure is in a class 
It would be humorous were it 
not tragic. Some of us flatter ourselves 
that our procedural eccentricities are due 
to a tender solicitude for life and liberty 
and that it is better that the many es- 
cape justice than that the one innocent 
suffer, forgetting the while the rational 
tests and standards, and that society, hav- 
ing its rights also, has admonished by the 
frequency with which it has roughly 
shown distrust of criminal justice judi- 
cially administered. 

All of us have heard these things, and 
others, in various forms. To ignore them 
is neither wise nor consistent with duty. 
To be rid of such as have real foundation 
would make for happiness. To the glory 
of the profession which has in charge so 
much of the temporal interests of men the 
baser charge of infidelity to trust is never 
made against it. That is the important 
thing; all else are merely curios gather- 


ed on the voyage. Its members have 
charity too, for they do not question the 
clean right of the stone throwers, as per- 
‘haps they might. 


renown, no 


by itself. 


Witt1am C. Hook. 
Leavenworth, Kans. 








CONVERSION—EQUITABLE. 





RHODES v. MEREDITH et al. 











(Supreme Court of Illinois. Oct. 28, 1913,) 
102 N. E. 1063, 
Where an owner of real.y entered into a bind- 


thereof prior to his 
realty as persen- 


ing contract for the sale 


death, equity will treat the 
alty in distributing his estate. 
VICKERS J. The circuit court of Kane 
county dismissed appellant’s bill for parti- 
tion for want of equity, and the record has 
been brought to this court by an appeal. 
The real estate involved formerly belonged 
to Joshua Rhodes, and all parties in interest 
claim, in one way or another, from him. 
Rhodes died in Kane county, IIll., December 
19, 1910, leaving Addie M. Rhodes as his 
widow, and Martha Sheldon Rhodes, who 
claims to be his daughter by adoption. He 
also left John F. Rhodes, a brother, and a 
number of sisters and descendants of deceas- 
ed sisters as his collateral heirs. On April 
25, 1885, Rhodes and his wife, Addie M., con- 
veyed a portion of the premises in contro- 
versy to Maria H. Severance, and within a 
few days thereafter Maria Severance recon- 
veyed the same premises to Addie M. Rhodes. 
Neither of these deeds was recorded until the 
10th day of January, 1911. No change was 
made in the possession of the premises in 
pursuance of these deeds. These conveyances 
were manifestly only resorted to as a means 
of transferring the title from Rhodes to his 
wife. On the 11th of August, 1910, Rhodes 
executed a contract of bargain and sale of 
the farm in controversy to A. D. Hanna for 
the sum of $25,725. The contract was in 
writing, and provided for the payment of 
$5,725 in cash March 1, 1911, and the exe- 
cution of notes and a mortgage for the re- 
mainder. Rhodes covenanted to convey the 
premises by a good, merchantable title and 
surrender possession to the purchaser on 
that date. The contract of sale included that 
portion of the farm to which his wife claim- 
ed title under the unrecorded deed, as well 
as the remainder, the title to which was in 
the name of Rhodes. Hanna was in the pos- 
session of the farm under a lease at the time 
the contract of sale was executed, and the 
date fixed for the consummation of the sale 
contract was the date on which the lease, by 
its terms, would expire. After the death of 
Rhodes, his widow, as administratrix, filed 
a bill’in equity to the May term, 1911, of the 
circuit court of Kane county, in which she 
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recited the making of the contract with Han- 
na by her husband, and alleged that she, as 
administratrix and individually, was ready 
and willing to comply with its terms by ex- 
ecuting a deed to Hanna conveying to him 
the entire premises upon compliance with 
the contract by him. The bill alleged that 
Martha Sheldon Rhodes was the legally 
adopted daughter of Joshua Rhodes, and en- 
titled to inherit from him the same as a nat- 
ural child. Hanna and the adopted daugh- 
ter, then a minor 12 years of age, were made 
defendants to the bill. The prayer of the 
bill was that a decree for specific perform- 
ance of said contract be granted, and that 
the court determine the amount that should 
be paid to the widow in her individual ca- 
pacity and what portion she should charge 
herself with as administratrix. A decree 
was entered upon said bill, finding that the 
value of that portion of the farm to which 
the widow held title was $14,950, and that 
the residue was worth $10,775. A decree 
was entered for the specific performance of 
the contract. The widow was ordered and 
directed to make qa deed to said Hanna to 
the whole of said premises upon his comply- 
ing with the terms of the contract. Hanna 
complied with the contract and a deed pur- 
porting to convey to him the fee-simple title 
of the entire farm was’ executed, under 
which he claims to be the sole and exclusive 
owner of all the premises described in the 
deed. The decree granting specific perform- 
ance of the contract, in pursuance of which 
the widow executed a deed to Hanna, has 
never been reversed or modified, and re- 
mains in full force and effect. On May 31, 
1912, the appellant, John F. Rhodes, a broth- 
er of Joshua Rhodes, filed his bill in the 
case at bar for partition. ‘Addie M. Rhodes 
(individually and as administratrix of Joshua 
Rhodes, together with his surviving sisters 
and the children of such as were dead), 
Martha S. Rhodes, and certain other persons 
who were in possession of some portion of 
the premises, were made parties defendant 
to the appellant’s bill. Briefly, the theory of 
the bill is that the deed from Joshua Rhodes 
and wife to Maria Severance, and the deed 
from Maria Severance to Addie M. Rhodes, 
never became operative for want of deliv- 
ery in the lifetime of Joshua Rhodes: that 
Martha ‘Sheldon Rhodes was never legallv 
adopted as the daughter of said Joshua and 
Addie M. Rhodes, and has no interest what- 
ever in his estate; that the contract for the 
sale of the premises involved, to Hanna, not 





having been performed and a conveyance 
made prior to the death of Joshua Rhodes, 
said Rhodes was at the time of his death the 
legal owner of the farm in controversy, and 
aving died intestate, leaving no child or 
ehildren or descendants of such child or chil- 
dren, the land descended as real estate to 


| appellant and the other collateral heirs of 


said Joshua Rhodes. 

The situation presented by this record re- 
quires the application of the doctrine of 
equitable conversion. That doctrine rests on 
the maxim that equity regards that as done 
which ought to be done, and the situation 
presented by this record is a fitting illustra- 
tion of the maxim. Under that rule real es- 
tate may, under proper circumstances, be re- 
garded, in equity, as personal property, and 
personal estate may be regarded as real, and 
transmissible and descendible as such. LEat- 
on on Equity, § 96; Haward v. Peavey, 128 
Ill. 430, 21 N. E. 503, 15 Am. St. Rep. 120. 
When a valid, enforceable contract has been en- 
tered into for the sale of real estate, as be- 
tween the vendor and vendee equity regards 
the vendee as the owner of the land and the 
vendor as the owner of the purchase money, 
which is personalty. The vendor is regarded 
as the trustee of the naked legal title for the 
benefit of the vendee, and the vendee as the 
trustee of the purchase money for the benefit 
of the vendor. Lombard vy. Chicago Signai 
Congregation, 64 Ill. 477; Wright v. Trout- 
man, 81 Ill. 374; Lewis v. Shearer, 189 Ill. 184. 
59 N. E. 580. Where the owner of real es 
tate thus enters into a valid contract for its 
sale, the nature of his estate under the doc- 
trine of equitable conversion is changed, and 
the real estate will be regarded as converted 
into personal property, and, in case of the 
death of the vendor before the contract is 
performed, it will be treated as assets in the 
hands of his personal representative. 9 Cyc. 
826; Keep v. Miller, 42 N. J. Eq. 100, 6 Atl. 
495; Williams v. Hadock, 145 N. Y. 144, 39 N. 
E. 825; Bender v. Luckenbach, 162 Pa. 18, 29 
Atl. 295, 296. 

The cases of Wright v. Minshall, 72 Ill. 584, 
Covey v. Dinsmoor, 226 Ill. 438, 80 N. E. 998, 
9 Ann. Cas. 31, and Adams v. Peabody Coil 


Co., 230 Ill. 469, 82 N. E. 645, do not estab- 
lish any different doctrine. They were all 


cases involving the construction of wills. In 
each of them the testator had contracted to 
sell real estate which was also disposed of 
by the will. The doctrine of equitable con- 
version was not allowed to interfere with 
the clearly expressed intention. of the testa- 
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tors. While the contracts for the convey- 
ance of the real estate were sustained,‘ the 
proceeds were treated as real estate, and 
passed as such to the respective devisees un- 
der the wills. The reason the doctrine of 
equitable conversion was not applied in those 
cases was that it would have defeated the 
intention of the testators as the same was 
gathered from the general context of the 
wills involved. But in the case at bar the 
vendor of the real estate died intestate. 
There is nothing here to prevent the full 
operation of the doctrine of equitable con- 
version. Applying that doctrine, Joshua 
Rhodes owned none of the real estate at 
the time of his death which in this proceeding 
is sought to be partitioned among his col- 
lateral heirs. Instead of the real estate, at 
the time of his death he owned the obliga- 


tion of Hanna to pay the consideration, .and’ 


this was personalty, and as such belongs to 
the administratrix, to be by her disposed of 
and distributed in due course of administra- 
tion. It makes no difference whether Joshua 
Rhodes owned all of the farm or only a 
part and his wife the remainder. ‘The con- 
tract was valid and enforceable, and the doc- 
trine of equitable conversion applies to and 
converts whatever interests Joshua Rhodes 
had in the land into personal property. 
Under this view, the question whether Mar- 
tha S. Rhodes is the legally adopted daugh- 
ter of Joshua Rhodes becomes unimportant. 
If she be the adopted daughter, then the 
personal estate of her adoptive father 
would, under the statute of descent, pass to 
her and the widow. If she was not legally 
adopted, then Joshua Rhodes died leaving 
no child or children or descendants of such 
child or children, and the widow, in that 
contingency, would be entitled to all of the 
personal property. In any view that can be 
taken of this question the collateral heirs can 
have no interest in the personal estate of 
Joshua Rhodes. The only persons now that 
can have any interest in the question in re- 
spect to the adoption of Martha S. Rhodes are 
the widow and Martha S. Rhodes, and neith- 
er of them is making any question as to the 
regularity and binding effect of the adoption 
proceeding 

The circuit court of Kane county did not 
err in dismissing appellant's bill, and its de- 
cree will accordingly be affirmed. 

Decree affirmed. 

Note.—Contract to Sell Land Operating Con- 


version Into Personalty—There seems little, if 
any, authority against the instant case, nor any 


1 W. C. 626, 10 S. E. 





reason for its doctrine not being enforced in 
cases of intestacy. Of course, a will, which is 
the source of interest, may change this rule, but 
it only does so as coming into play upon’ ces- 
sation of contract rights independent of the will 
or which are waived by election to take under the 
will. It is a requisite to the existence of equit- 
able conversion that a contract for the purchase 
of land shall be valid and enforceable at the 
time of vendor’s death. Mills v. Harris, 104 
704. But it is not neces- 
sary that the legal remedy for such enforcement 
shall be adequate; it is sufficient if it is enforce- 
able in equity. Clapp v. Tower, 11 N. D. 556, 
93 N. W. 862. 

Nor is it required that the contract shall be 
enforcible against both vendor and _ vendee 
for conversion to arise. Thus it was early held 
that, if an estate is contracted to be sold, in 
equity, it is conv erted into personalty, though the 
right in the vendee is nothing more than an op- 
tion exercisable or not by his own choice. Mc- 


Kay v. Carrington, 1 McL. 50, Fed. Cas. 884; 
see also Kerr v. Day, 14 Pa. St. (2 Har.) 112, 
53 Am. Dec. 526. Where there was a lease 


with an option to purchase during the term, it 
would seem that conversion arises at any time 
within the term when there is an offer to pay the 
purchase money. Buckwalter v. Klein, 5 Ohio 
Dec. 55; Smith vy. Loewenstein, 50 Ohio St. 346, 
34 N. E. 1509. 

This last cited case held that conversion re- 
sulted at the time of such offer though this be 
after the death of the owner in fee, and does not , 
relate back. In England such an exercise has 
retroactive operation to the time of the signing 
of the lease. Lawes v. Bennett, 1 Cox Ch. 167; 
Collingwood v. Row, 3 Jur. N. S. 785. 26 L. J. 
Ch. 649; Townley v. Bedwell, 14 Ves. Jr. 501. 

Just as realty may by conversion become per- 
sonalty so the rule works the other way, in suc- 
cession cases. Thus it has been held that, if one 
covenants to invest a certain sum of money in 
land and devises all his real estate before mak- 
ing the purchase, the money agreed to be thus 
oe will be deemed to represent land. Kerr 

. Day, supra; Lysaght v. Edwards, 2 Ch. D. 499, 
a L. J. Ch. 554, 24 L. J. Rep. N. S. 787; Broome 
v. Monck, 10 Ves. J. 597. The fact that after 
death and before purchase was complete, the 
vendor under a power reserved should rescind, 
would not alter this conclusion. Hudson v. Cook, 
L. R. 13 Eq. 417, 41 L. J. Ch. 306; Gamett v 
Acton, 28 Beav. 333. 

There seems little of conflict in these cases, 
but the courts are greatly of one mind in ef- 
fectuating intention and in applying the doctrine, 
that equity will deem that done which should be 
done. C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE SUCCESSION TO THE THRONE OF 
BAVARIA. 

It was about twenty-seven years, since Otto 

became hing of Bavaria. He was demented 

at the time, and has so remained ever since. 
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Prince Luitpold, his uncle, became according 
to the constitution “des Koenigreichs Boyern 
Verweser” and has been known as “Prinzre- 
gent.” Luitpold died in December, 1913, and 
was succeeded as “Verweser” by his son Prince 
Ludwig. The papers have recently told us, 
that the mad King had been dethroned, and 
that Prince Ludwig had been made king in 
his place. This is the end to an agitation 
which has been going on since 1897. Luitpold, 
however, would have none of it; he absolutely 
refused to be made king, so for years nothing 
practical could be accomplished. But the ques- 
tion has been discussed and discussed over 
again during these many years. Not that of 
the desirablity of ending the abnormal condi- 
tion, but how to go about it legally. It is both 
curious and interesting to follow this discus- 
sion. 

Some thought it would be necessary to ob- 
tain an abdication from King Otto. But if 
he was so insane that he was not “reigierungs- 
faehig,” how could he abdicate? It would 
not do, to declare him sane to-day, have him 
abdicate, and then have him reinstated in his 
lunacy the next day. How about having a 
guardian or committee of the King appointed, 
and let him give the declaration of abdication 
on behalf of his ward? But hitherto, it has 
always been agreed, that an abdication re- 
quired the personal free declaration by the 
person involved, and could not be done pro 
cura. If this way was followed, it would there- 
fore be necessary to pass an act giving the 
guardian the right to abdicate for and on be- 
half of his ward. But this would be an 
amendment to the constitution, and might up- 
set the whole scheme of succession provided 
thereby. 

This road being closed, some contended that 
all that was necessary was for the ‘Verweser” 
who, barring the mad King, was the nearest 
successor to the throne, to send out a procla- 
mation, that he had ascended the throne. In 
defense of this proposal, the old so-called Gold- 
en Bulla by Emperor Charles IV (1356) was 
dug up. Chapter XXV regulates the succes- 
sion in the various “Kurfurstentuemer” and 
says: “Primogenitus filius succedat nisi forsi- 
tan mente captus, fatuus seu alterius famosi 
et notabilis defectus existeret, propter quem 
not posset homnibus principari.” This rule 
was not abolished when the Holy Roman 
Empire was dissolved in 1806, and _ it 
has never been expressly abolished since. 
But the whole question of succession 
was made a part of the Bavarian con- 
stitution of May 26, 1818, Tit II See. 3, and 
this section contains nothing prohibiting an 





insane person from succeeding to or holding 
the throne; and as a matter of fact, since the 
passage of the constitution there have been 
several instances of lunacy among the Bavar- 
ian Kings. Then, somebody came forward and 
argued as follows: Never mind, what the 
constitution says or says not. It requires an 
exercise of will to ascend the throne. At the 
time he was supposed to have succeeded, Otto 
could not exercise his will, and has never since 
been able to do so. For this reason, as Luit- 
pold never exercised this will, and Ludwig has 
not done so far, there has really been an in- 
terregnum in Bavaria for the last twenty-sev- 
en years. But it has always been considered 
part of constitutional law in monarchial states, 
that the persumptive heir becomes King in- 
stanter upon the death or abdication of his 
predecessor, ipso facto and ipso jure, without 
any exercise of will on his own part. 


The situation, consequently, was this, that 
Otto had become King constitutionally, and 
would remain so to the end of his days, un- 
less the constitution be amended. 


It appears that the German lawyers agreed 
that this could be done in either one of two 
ways. The constitution could be changed tem- 
porarily, pro hoc, or else a general change in 
the right of succession could be made, binding 
for all future occasions. Even then some- 
body said that the constitution could not be 
amended while a ““Verweser” was at the head 
of affairs; but against this, a number of 
precedents, all uniform, could be cited. 

The amendment which was finally proposed 
and adopted, reads as follows: “In case where 
the regency has been instituted by reason of 
a bedily or mental weakness of the monarch, 
preventing him from the conduct of the gov- 
ernment and, after the lapse of ten years, 
there appears to be no prospect that the mon- 
arch will again be able to conduct the govern- 
ment, then the regent may declare the regen- 
cy ended, the throne vacant, and the succes- 
sion open. The Landtag must be convened at 
once; the reason why the monarch’s inability 
to govern must be said to be lasting, must be 
communicated to it for its approval.” We 
wonder why the Landtag is not to be convened 
before the regent issues his proclamation. 
Suppose it does not approve of the reasons, 
what then? The Bavarian governmient ap- 
pears to have acted upon the same principle 
as a widely known chairman of a stock-hold- 
ers meeting some years ago: Vote first; there 
will be plenty of time to discuss it afterwards. 

AXEL TIESEN, 
Philadelphia, Pa. 
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CORRESPONDENCE. 





MEETING OF MASSACHUSETTS BAR 
ASSOCIATION. 
Editor Central Law Journal Co.; 

I have your letter of November 8 asking me 
for the place and date of the next meeting of 
our State Bar Association. We have not thor- 
oughly arranged the programme as yet, but the 
proceedings will be as follows: 

Monday, December 22, unveiling of a _ por- 
trait of Mr. Justice Holmes of the Supreme 
Court of the United States, formerly Chief Jus- 
tice of Massachusetts, with appropriate exer- 
cises. This function will take place in the 
afternoon. In the evening of that day the an- 
nual dinner will be held at the Copley Plaza 
Hotel. The next day the annual meeting will 
be held. All of these meetings will take place 
in Boston. Yours vepyy truly, 

JAMES A. LOWELL, 
Secretary. 


3oston, Mass. 








BOOKS RECEIVED. 


Commentaries on the law of Master and Serv- 
ant, including the modern law on workmen’s 
compensation, arbitration, employers’ liability, 
etc. By C. B. Labatt, B. A. (cantar), M. A. 
(Toronto), of the Bar of San Francisco, Cal. In 
eight volumes. Price, $50.00. Rochester, N. Y.: 
The Lawyers’ Co-Operative Publishing Company. 
Review will follow. 

A treatise on the Federal Income Tax of 1913. 
By Thomas Gold Frost, Ph. D., of the New York 
City Bar, author of General Theatise on the Law 
of Guaranty Insurance, The Incorporation and 


Organization of Corporations, Federal Income 
Law, etc. Price, $2.50. Albany, N. Y.: Matthew 


Bender & Co. Review will follow. 


A treatise en the Law of Corporations Hav- 
ing a Capital Stock By William W. Cook, of 
the New York Bar. Seventh edition, in five 
volumes. Vol. 5. Price, $6.50. Boston, Mass.: 
Little, Brown & Co. Review will follow 


A treatise on the law of Municipal Corpora- 
tions, by Eugene McQuillin, author of Municipal 
Ordinances, and Judge of the Eighth Judicial 
Circuit, Missouri. In six volumes, Vol. VI. 
Price, $6.50. Chicago, Ills., Callaghan & Com- 
pany. Review will follow. 


A treatise on the Modern Law of Evidence, 
by Charles Frederick Chamberlayne, Esquire 
of the Boston and New York Bars. Vol. 4. 
Price, $7.00. Albany, New York, Matthew Ben- 
der and Company. Review will follow. 


American Annotated Cases containing the 
eases of general value and authority subse- 
quent to those contained in American Deci- 
sions, American Reports and the American 
State Reports. Thoroughly Annotated volume, 
Ann. Cas. 1913 D. Price, $4.50. San Francisco, 
Bancroft, Whitney Co., Northport, L. I N. Y., 
Edward Thompson Co. Review will follow. 





HUMOR OF THE LAW. 


An ambitious. Chicago barber, by virtue of 
evening study, became admitted to the bar. His 
first case was against another barber for dam- 
ages sustained by a customer who contracted 
barber’s itch by patronizing defendant's estab- 
lishment. 

In the elicitation of the evidence, his own 
proficiency in the tonsorial art stood him in 
rood stead, and when the time came for argu- 
ment, he ranged his facts and inferences in an 
unanswerable appeal. Concluding with a strong 
peroration, which summed up his address in a 
truly masterful manner, he turned to the attor- 
ney for the defendant with a broad smile and 
sweeping bow. 

“You’re next, sir!” he exclaimed.—D. S. An- 
derson, Spokane, Wash. 


One of the members of the law tlass in an 
eastern university was a young colored man 
whose ambitions far outran his achievements, 
His professor, a learned and sarcastic man, had 
little patience with his backwardness, and often 
sought opportunities to discourage him in the 
pursuit of legal knowledge. 


“Mr. Johnson,” said the professor one day 
during a recitation in Sales, “if a client came 
into your office and told you,that he had pur- 
chased the vendor’s interest in a conditional 
bill of sale, together with the notes accom- 
panying the transaction, on the representation 
that all previous payments had been promptly 
met when due, and that the goods sold under 
the contract were worth twice the amount of 
the remaining indebtedness unliquidated, the 
goods comprising an outfit of furniture for a 
lodging house, and that when he came to ex- 
amine the matter, after paying over his money 
and getting his assignment of the vendor's in- 
terest in said conditional bill of sale, he found 
in truth and in fact that the goods were not 
worth ten per cent of the balance unpaid; that 
no payments had actually been made on the 
conditional sale, but on the contrary said con- 
tract was a fraudulent device to deceive him and 
get his money, and further that the vendee’s 
assignee under the contract had not paid rent 
on the premises where the goods were situated 
for three months, and that the landlord had tak- 
en an assignment of the interest of the as- 
signee of the vendee, had seized the goods and 
was holding them for the rent, in a state where 
the landlord has no lien for rent by statute, 
and on examination you found that neither the 
original vendee nor the assignee of the vendee 
was financially responsible, and that the land- 
lord was the only party involved who would 
be good for a judgment. what would you ad- 
vise your client to do, if anything, and why?” 

During the progress of the question, Mr. 
Johnson shuffled his feet over the floor ner- 
vously, and the wrinkle in the back of his neck 
widened perceptibly. As the question was com- 
pleted, he rolled his eyes from one corner of 
the room to the other. 

“Ah would’ advahs mah client,” he replied, 
disconsolately, “to go to a right smaht lawyah, 
suh, dat’s whut ah’d advahs him, suh.”—D. §. 
Anderson, Spokane, Wash. 
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1. Assignments—Note.—An indorsement on a 
note, ccntaining a reservation of title to prop- 
erty therein described, “for value received we 
hereby transfer and assign all the right, title, 
and interest we have in the within note togeth- 
er with the security mentioned in said note to,” 
ete., and dated and signed, was sufficient to 
pass title to both note and property. Blakely 
Artesian Ice Co. v. Clarke, Ga., 79 S. E. 526. 


2. Bankruptey—Burden of Proof.—The wife 


of a bankrupt, who purchased goods at trus- 
tee’s sale and other goods which she trans- 
ferred to a corporation organized to carry on 
the business, held to have the burden of show- 
ing that the purchases were not made with 
money furnished her by the bankrupt.—Wood- 
ford v. Rice, U. S. D. C., 207 Fed. 473. 

3. Custodis Legis.—The filing of a bank- 
ruptcy petition is an assertion of jurisdiction, 
with a view to determining the status of a 
bankrupt and a settlement and distribution of 
his estate; the court’s exclusive jurisdiction 
being so far in rem that the property is re- 
garded as in custodia legis from the filing of 
the petition—Gage Lumber Co. v. McEldowney, 
C. C. A., 207 Fed. 255. 

4.——Equitable Lien.—A purchaser of lum- 
ber to be manufactured by the bankrupt, hav- 
ing made large advances thereon, held to have 
an equitable lien on lumber sawed and piled in 
the bankrupt’s yards at the time bankruptcy 
intervened, and intended to be applied on the 
contract, which was enforceable as against the 











bankrupt’s trustee.—Gage Lumber Co. vy. Mc- 
Eldowney, C. C. A., 207 Fed. 255. 
5. Fraudulent Conveyance.—Where land 





purchased with the separate funds of the bank- 
rupts’ wives was conveyed to the bankrupts 
without the wives’ consent, under promise that 
the bankrupts would immediately reconvey the 





land to their wives, who had no knowledge that 
the conveyances had not been properly made to 
them in the first instance until shortly before 
the bankrupts in fact reconveyed the land prior 
to bankruptcy, such reconveyance was_ not 
fraudulent, as against the trustee in bankrupt- 
cy.—Young v. Allen, C. C. A., 207 Fed. 318. 





6 Mortgaged Property.—A mortgagee in 
possession of the mortgaged property when the 
mortgagor was adjudicated a bankrupt was en- 
titled to retain such possession as against the 
trustee in bankruptcy and general creditors.— 
In re Howard, U. S. D. C., 207 Fed. 402. 


7. Banks and Banking Consolidation.— 
Where a bank took notes usurious in character 
and thereafter formed a new bank from among 
its stockholders and employed the same cashier 
for the new bank, the latter bank, on taking 
an assignment of the notes, was chargeable 
with knowledge of the violation of the usury 
laws.—First State ‘Bank of Keota v. Bridges, 
Okla., 135 Pac. 378. 

8. Holder In Due Course.—Where a bank 
habitually credits a depositor’s accounts with 
negotiable instruments indorsed to it by him, 
but charged against the account all such in- 
struments as were not paid, the bank was not 
a bona fide holder for value.—Third Nat. Bank 
of St. Louis v. Exum, N. C., 79 S. E. 498. 

9. Bills and Notes—Attorney Fees.—Stipula- 
tions in notes for payment of attorney’s fees 
are not against public policy or void, especially 
in view of Negotiable Instrument Act, which 
impliedly recognizes them as valid.—Florence 
Oil & Refining Co. v. Hiawatha Oil, Gas & Re- 
fining Co., Colo., 185 Pac. 454. 

10. Collateral Security—A second note 
which recited that the makers “have pledged 
* * ‘*as collateral security” the original pur- 
chase money note and “security for the same,” 
held not a mere agreement collateral to the 
original note, extending the time of payment 
and increasing the rate of interest, but a new 
note for the balance due on the first note, bear- 
ing interest at the fixed rate, the first note to 
be held as collateral for the second.—Strickland 
v. Lowry Nat. Bank, Ga., 79 S. E. 539. 

11———Conditional Delivery.—A note may be 
delivered by the maker to the payee, subject to 
a condition which prevents it from becoming 
a complete contract in praesenti, where there is 
a failure to perform or comply with such con- 








dition.—Jones v. Citizens’ State Bank, Okla., 
135 Pac. 373. 
12. Conditional Delivery.—A promissory 





note may be delivered conditionally by delivery, 
even to the payee himself, with proper instruc- 
tions in relation to the condition.—Gamble v. 
Riley, Okla., 135 Pac. 390. 
138. Carriers of Goods—Carmack Amendment. 
A liability for some default in its common- 
law duty as a common carrier and not a liability 
as an insurer is imposed by the Carmack 
Amendment to Act Feb. 4, 1887, § 20, under 
which an interstate carrier is required to issue 
a bill of lading and is made liable for “any 
loss, damage, or injury to such property, caused 
by it,” or by any connecting carrier.—St. Louis 
& S. F. R. Co. v. Zickafoose, Okla., 135 Pac. 406. 
14. Competitor.—Railroads may meet com- 
petition, so that defendant railroad had the 
right to fix a lower rate for a shorter haul out- 
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side the zone in which plaintiff’s shipment was 
made, if such lower rate was made to meet a 
possible competition by a wagon haul.—Service 
& Wright Lumber Co. v. Sumpter Valley Ry. 
Co., Ore., 135 Pac. 639. 





15. Special Damage.—Though the initial 
earrier has notice of special damages which 
will result from any delay, and fails to com- 
municate such notice to the terminal carrier, it 
is not liable for damages from delay on the 
terminal line, unless such delay was the result 
of the failure to communicate the notice.—At- 
chison, T. & S. F. Ry. Co. v. St. Louis & S. F. 
Ry Co., Okla., 135 Pac. 353. 


i6. Carriers of Passengers—Intoxication.— 
The act ef a conductor in placing an intoxicated 
passenger in the baggage car, instead of eject- 
ing him from the train, was not such negligence 
as would make the company liable for an as- 
sault committed by the intoxicated passenger 
upon a fellow passenger.—Spinks y. New Or- 
leans, M. & C. R. Co., Miss., 63 So. 190. 


17. Charities—Negligence.—A hospital oper- 
ated by a corporation organized for charitable 
purposes only, and having exercised reasonable 
care in the selection of a surgeon, held not liable 
for his negligence or malpractice, though plain- 
tiff paid for the services rendered.—Wharton v. 
Warner, Wash., 135 Pac. 235. 


18. Commerce—Employees.—A truckman, em- 
ployed by a railroad company to wheel inter- 
state freight from a warehouse into a car, to 
be transported in interstate commerce, held en- 
gaged in interstate commerce, within the Em- 
pleyer’s Liability Act.—lIllinois Cent.’ R. Co. v. 
Porter, C. C. A., 207 Fed. 311. 

19 Employer’s Liability Act.—The _ state 
law, in so far as it covers the same field, was 
superseded by the federal employers’ liability 
act regulating the liability of interstate rail- 
way carriers for the death or injury of their 
employes while engaged in interstate commerce. 
Missouri, K. & T. Ry. Co. y. Lenahan, Okla., 135 
Pac. 383. 

20.——Transportation.—Whenever, as a part 
of the delivery from the.-seller to the buyer in 
another state, transportation is begun, the ship- 
ment is a part of interstate commerce, but mere 
delivery to a carrier as a beginning or pre- 
paration for subsequent delivery in another state 
is intrastate commerce.—Service & Wright Lum- 
ber Co. vy. Sumpter Valley Ry. Co., Ore., 135 Pac. 
539. 








21. Contraets—Duress.—While the influence 
of duress continues, conduct in apparent recog- 
nition of the validity of contracts procured by 
that means does not constitute ratification.— 
Eureka Bank v. Bay, Kan., 135 Pac. 584. 


22. Contribution—Tort Feasors.—Although as 
a general rule there is no contribution between 
joint tort-feasors, one who is not primarily 
liable, but has been made answerable for the 
wrongful acts of another, may recover the 
amount he has been compelled to pay, but not 
until he has paid the judgment recovered 
against him.—M. Livingston & Co. vy. Philley, 
Ky., 159 S. W. 665. 
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23. Corporations—Constitutional Law.—Civ. 
Code 1912, § 3812, requiring corporations to pay 
wages to discharged employes within 24 hours 
after demand, held, constitutional—Wynne v. 
Seabord Air Line Ry., S. C., 79 S. E. 621. 








24. Declaration of Trust.—The rights of a 
corporation under a declaration of trust, con- 
ditioned upon the creation of a corporation with- 
in a reasonable time, are barred when the or- 
ganizers of the corporation failed to create it 
within the time specified —Olympia Min. & Mill. 
Co. v. Kerns, Idaho, 135 Pac. 255. 


25. Estoppel.—Defendant, having received 
the consideration, and having appropriated to 
itself all the benefits flowing from a contract 
with plaintiff corporation, was estopped to deny 
plaintiff’s want of corporate authority to make 
it—William R. Bush Const. Co. v. Bambrick- 
Bates Const. Co., Mo., 159 S. W. 738. 


26. Extra Compensation.—On officer of a 
corporation cannot recover compensation for 
duties incident to his office, unless authorized 
by the board of directors or by-laws, but may 
recover for services outside those imposed up- 
on him by virtue of his office, rendered with 
the acquiescence of the corporation.—Barten- 
stecher v. The Hof Brau, Ore., 135 Pac. 518. 


27. Non-Feasance.—Liability of directors 
of a corporation for nonfeasance is purely legal 
for damages due to the corporation, and hence 
stockholders as such have no capacity to sue 
therefor.—Moran vy. Vreeland, 143 N. Y. Supp. 
522. 

28. Presumption.—An instrument executed 
in the name of a corporation by its president 
under its corporate seal is presumed to be ex- 
ecuted by its authority, but this presumption 
is rebuttable—Blakely Artesian Ice Co. vy. 
Clarke, Ga., 79 S. E. 526. 


29..—Subscription.—In an action on a stock 
subscription contract, an averment of defend- 
ant’s answer that he delivered the contract to 
the solicitor under an agreement that it should 
not take effect unless he succeeded in getting 
others to sign, which he failed to do, held not 
an admission of the subscription as a con- 
tract.—Portland Public Market & Cold Storage 
Co. v. Woodworth, Ore., 135 Pac. 529. 


30.— Ultra Vires.—Where plaintiff corpora- 
tion was organized to engage in a general brew- 
er’s business, it had no corporate authority to 
take a lease of land and construct a boarding 
house with a saloon attached to further the 
sale of its beer.—United States Brewing Co. vy. 
Dolese & Shepard Co., Ill, 102 N. E. 753. 


31. Courts—Conformity Act.—The competency 
of witnesses in criminal cases in United States 
courts is determined by the common law of the 
state as it existed when such courts were es- 
tablished except where Congress provides oth- 
erwise.—Maxey vy. United States, C. C. A., 207 
Fed. 327. 


29 


32. Criminal Law—Similar Offenses.—Evi- 
dence of commission of similar offenses on sev- 
eral occasions prior to the date alleged in the 
indictment, but within a period of one year and 
four months is admissible.—State yv. Wallen, 
Minn., 143 N. W. 119. 

33. Suspension of Sentence.—A trial judge 
cannot indefinitely suspend the imposition of 
the punishment prescribed by law upon a de- 
fendant who has been convicted or has pleaded 
guilty—Hancock v. Rogers, Ga., 79 S. E. 558. 

34. Damages—Computation.—In actions for 
personal injuries, plaintiff recovers her damages 
up to the date of the trial, and such future 
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damages as the evidence shows with reason- 
able certainty, and interest therefore cannot be 
allowed from the date of the writ.—Jones v. 
Co-Operative Ass'n of America, Me., 88 Atl, 
406. 


35.——Employers’ 
federal Employers’ 





Liability Act.—Though the 
Liability’ Act provides that 
contributory negligence on the part of an in- 
jured employe shall not defeat recovery, such 
employe is required to show by his evidence 
that his injuries resulted in whole or in part 
from the negligence of the employer.—Louis- 
ville & N. R. Co. v. Kemp, Ga., 79 S. E. 558. 


36. Death—Absence Seven Years.—That a 
divorced husband had not been heard from for 
seven years by any member of his immediate 
family or otherwise in the place where his di- 
vorced wife lived, with no evidence as to any 
inquiry concerning him at a place where he re- 
sided subsequent to the divorce, held sufficient 
to raise a presumption of death.—Marquet v. 
Aetna Life Ins. Co., Tenn., 159 S. W. 733. 


oT. Damages.—Expectation of inheritance 
is not a proper element of loss to children in an 
action for damages for wrongful death of their 








parent.—Rochester y. Seattle, R. & S. Ry. Co., 
Wash., 1385 Pac. 209. 
38. Eyewitnesses.—Where thers were no 


eyewitnesses, plaintiff, in establishing deceased's 
exercise of ordinary care, is not bound to fur- 


nish direct evidence, but may introduce evi- 
dence of the circumstances of the case and of 
the habits of the deceased tending to show the 
exercise of such care.—Humason y. Michigan 
Cent. R. Co., Ill, 102 N. E. 793. 

39. Deeds—Habendum.—It is the usual prov- 
ince of the habendum of a deed to define and 


determine the quantity of, the estate, or to ex- 
plain or qualify the premises, but it cannot be 
allowed to create an estate entirely repugnant 
to the interest conveyed in the premises.— 
Jones v. Whichard, N. C., 79 S. E. 503. 

40. Diverce—Domicile-—Where a wife is a 
resident of one county and the husband of an- 
other, she may maintain an action for divorce 
in her domicile, or, if the husband has been 
previously granted a divorce, she may maintain 
an action for alimony therein.—Auxier y. Auxier, 
Ky., 159 S. W. 678. ‘ 

41. Invitation to Return.—In suits for di- 
vorce on the ground of desertion there is no 
hard and fast rule as to the duty imposed upon 
the husband to invite his wife to return, but 
the test is what a reasonably kind and just man 
would do under the circumstances.—Rogers v. 





Rogers, N. J., 88 Atl. 370. 
42. Easements—Prescription.—A right by 
prescription to a passway is founded on pre- 


sumed grant which arises from the adverse, un- 
interrupted, and continued use of the passway 
by the person asserting the right for the statu- 
tory period of limitation—Swango v. Greene, 
Ky., 159 S. W. 692. 

43. Equity—Bill of Review.—While a bill of 
review for error on the face of the record may 
be maintained without leave, leave is neces- 
sary for such a bill on the ground of newly dis- 
covered evidence, or where the two grounds, 
errors of law on the face of the record and new- 
ly discovered evidence are joined.—Glos v. Peo- 
ple, Ill., 102 N. E. 763. 

















44. Remedy at Law.—No ground of equit- 
able jurisdiction is presented by a bill by the 
trustees of a void trust to have the trust set- 
tled so as to allow them compensation for their 
services, for distribution, and to enjoin inter- 
ference with their grantees, as the law courts 
afford an adequate, if not the most convenient, 


remedy.—Minck v. Walker, N. J., 88 Atl. 378. 
45. Svidence—Admission.—A writing by de- 
ceased, addressed to his wife, directing her as 


to certain business matters, and not intended to 
come into her hands until after decedent's death, 





held admissible to show snicide as declarations 
against interest.—Whitford v. North State Life 
Ins. Co., N. C. 79 S. E. 501. 

46. Pedigree.—Entry in the family Bible 
by a person since deceased, showing his own 


birth and its date, held admissible to prove the 
fact.—Ewell v. Ewell, N. C., 79 S. E. 509. 

47. Execution—Bulk Sales Law.—The right 
to levy an execution on goods sold in violation 
of the Bulk Sales Law is cumulative to the 
remedies theretofore existing, and it is not a 
condition precedent to such right that an exe- 
cution be first issued and be returned unsatis- 
fied as to other property of the judgment debt- 
or.—Mutz vy. Sanderson, Neb., 143 N. W. 302. 

48. Levy and Sale.—Where property is sold 
under execution en masse or in bulk, when it 
could reasonably be sold in parcels without 
prejudice to the parties, and there is any fraud 
or oppression, or even unfairness whereby it is 
sold at a disadvantage to the debtor, the sale 
may be avoided by him in a direct proceeding.— 
Williams y. Chas. F. Dunn & Sons Co., N. C., 79 








S. E. 512. 
49. Frauds, Statute of—Modification of Con- 
tract._-There must either be a new considera- 


tion for the modification of a contract, required 
by the statute of frauds to be in writing, or 
else the modified contract must be in writing.— 
Lincoln Realty Co. v. Garden City Land & Im- 
migration Co., Neb., 143 N. W. 230. 

50. Guaranty—Release.—Whenever the time 
for payment of a debt is extended for a definite 
time by a valid agreement which ties up the 
hands of the creditor from enforcing the debt, 
though it be for only a single day, a surety not 
consenting thereto is discharged.—Citizen’s 
Bank of Winona vy. Evans, Moa., 159 S. W. 765. 

§1. Release.—The takine cf a note for a 
pre-existing liability covered by a guaranty did 
not constitute payment of the debt or release 
the guarantors.—Exchange Nat. Bank of Spo- 
kane v. Hunt, Wash., 135 Pac. 224. 

52. Husband and Wife—Equity.—The statutes 
making the estates of married women sole, both 
at law and in equity, do not prevent the grant- 
ing of equitable relief in cases where the es- 
tate is endangered by an improvident husband. 
—In re Haynes’ Will, 143 N. Y. Supp. 570. 

53. Laches.—Where a wife continues in 
possession of land after making a deed there- 
of to her husband, laches will not be imputed 
to her from her delay for 10 years in suing t% 














cancel the deed.—Echols v. Green, Ga., 79 S. E. 
557. 

54. Injunetion—Amending Order.—A_ judge, 
after making an order for temporary injunc- 


it to require re- 
Pattersen, S. 


tion, may on motion amend 
lators to give a bond.—State v. 
C., 7% & BB. 682. 
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55. Contempt.—Violations of an injunction 
decree were not excusable because those violat- 
ing it did not intend to violate it or were ig- 
norant of the meaning of its terms.—United 
States v. Southern Wholesale Grocers’ Ass‘n., 
U. S. D. C., 207 Fed. 434. 

56.——Continuing Trespass.—Where trespass- 
es to real property are repeated and continuing, 
injunction will be granted.—Blevins y. Mullally, 
Cal., 1385 Pac. 307. 

57. Insurance—Consideration.—Where a note 
for premium was gifen as part of the applica- 
tion, and the insurancé was not issued because 
the maker refused to present himself for medi- 
cal examination, the note was not subject to the 
defense of want of consideration, though the 
binding receipt was conditional on the maker’s 
taking and passing a medical examination be- 
fore the policy was issued.—Harrington Nat. 
Bank v. Giles, Neb., 143 N. W. 197. 

58.——Fraternal Order.—Where a member of 
a fraternal insurance order is tried according to 
the rules of the order and expelled, and fails to 
appeal as he is authorized to do by such rules, 
the courts will not interfere—Marcus y. Na- 
tional Council of Knights and Ladies of Se- 
curity, Minn., 143 N. W. 265. 

59.——Insurable Interest.—The lack of insur- 
able interest by the beneficiary in the life of in- 
sured vitiates the contract.—Marquet v. Aetna 
Life Ins. Co., Tenn., 159 S. W. 733. 

60. Waiver.—Where proofs of loss stating 
that the property was used as a dwelling were 
received by the insurer without protest, and 
insured was not asked to furnish any additional 
information, the objection that the proofs did 
not state by whom the insured building was 
used, as required by the policy, was waived.— 
Alezunas v. Granite State Fire Ins. Co., Me., 88 
Atl. 413. 

61.——-Withdrawal from State.—Where an in- 
surance company goes into a state and makes 
insurance contracts, it does not cease to do busi- 
ness there merely by withdrawing its agents, 
and ceasing to solicit new business:—Common- 








wealth v. Provident Savings Life Assur. So- 
ciety, Ky., 159 S. W. 698. 
62. Libel and Slander—Parties to Action.—A 


newspaper publication imputing misconduct to 
a board of medical examiners in expending 
funds appropriated for its use will support an 
individual action by one of the members of the 
board, based on the substantial untruth of the 
publication.—Fullerton v. Thompson, Minn., 143 
S. W. 260. 

53. Privilege.—A “privileged communica- 
tion’ comprehends all bona fide statements in 
the performance of any duty, legal, moral, or 
social, even though of imperfect obligation, 
when made with a fair and reasonable purpose 
of protecting the interest of the person making 
them or the person to whom they are made.— 
Massee v. Williams, C. C. A., 207 Fed. 222. 


64. Life Tenant—Stock Dividend.—Where 
corporate stock is bequeathed to one for life, 
remainder to others, the life tenant is not en- 
titled to the whole of a stock dividend subse- 
quently declared by the corporation.—Day v. 
Faulks, N. J., 88 Atl. 384. 


65. Limitation of Actions—Express Trust.— 
Where an express trust is repudiated, limita- 
tions begin to run from the time the beneficiary 
has notice thereof.—Olympia Min. & Mill. Co. 
v. Kerns, Idaho, 135 Pac. 255. 








66.—i:ew Promise.—A writing merely stating 
that the maker had on deposit $1,600, which, at 
his death, he wished to be paid over to plain- 
tiff, who after payment of his just debts and 
funeral expenses, should retain the balance, was 
insufficient as an acknowledgement or new 
promise because there was no certain amount 
designated.—Outwater v. Brownlee, Cal., 135 Pac. 
300. 





67. Remainderman.—Limitations will not 
commence to run against a remainderman’s 
right of possession until termination of the life 
estate.—Bohrer vy. Davis, Neb., 143 N. W. 209. 

68. Tolling Statute—A promise to try and 
pay a debt if sickness did not continue too long 
held not to toll the statute of limitations where 
the condition was not shown to exist.—Koop v. 
Cook, Ore., 135 Pac. 317. 

69. Malicious Prosecution—Probable Cause.— 
A discharge by a committing magistrate is 
prima facie evidence of the want of probable 





cause.—Waring v. Hudspeth, Wash., 135 Pac. 
222. 
70. Master and Servant—Assumption of Risk. 


—To establish assumption of risk as a matter 
of law as a defense in an action for the death 
of a servant, it must be shown without conflict 
that deceased knew or was chargeable with 
knowledge of the danger, and voluntarily ex- 
posed himself to it.—Tennessee Copper Co. v. 
Gaddy, C. C. A., 207 Fed. 297. 

71. Assumption of Risk.—A servant order- 
ed to work in a particular place may assume 
that the place is reasonably safe, and he does 
not assume the risks of injury unless the danger 
is so apparent that no reasonable man would 
incur it—Grannon v. Donk Bros. Coal & Coke 
Co., Ill., 102 N. E. 769. 

72.x—Independent Contractor.—An independ- 
ent contractor is one who, exercising an inde- 
pendent employment, contracts to do work: 
without control by his employer, except as to 
the result.—Madix v. Hochgreve Brewing Co., 
Wis., 143 N. W. 189. 

73. Negligence per se.—A master engaged 
in construction work who failed to select and 
inspect ropes used by his servant is guilty of 
negligence, as a matter of law; Employer's Lia- 
bility Law requiring such inspection.—Askatin 
v. McInnis & Reed Co., Ore., 135 Pac. 322. 

74. Obvious Danger.—A miner is not guilty 
of contributory negligence in continuing to 
work without propping the roof, unless the dan- 
ger is not only imminent, but so obvious that 
an ordinarily careful man would not have in- 
curred it. —Left Fork Coal Co. v. Owens’ Adm’x, 
Ky., 159 S. W. 703. 

75.——Reasonable Regulations.—It is the 
right and duty of a railroad company to make 
reasonable rules for the protection of its em- 
ployes.—Wright v. Chicago, R. Il. & P. R. Co» 
Neb., 143 N. W. 220. 

76. Mortgages—Agreement to Recovery.— 
Deed and contract by which grantee agreed to 
reconvey upon repayment of sums advanced by 
him for grantor and grantor agreed to repay 
such sums if he recovered his health held not 
a mortgage but intended as a conditional sale 
if the grantor recovered and in case of his 
death to be an absolute conveyance.—Mittle- 
steadt v. Johnson, Wash., 135 Pac. 214 
Equitable Interest.—While a deed giv- 
en as security will be treated as a mortgage as 
between the parties thereto, it conveys the le- 
gal title, and the grantor’s remaining inter- 
est is equitable only, and not subject to a judg- 
ment lien or within the reach of the grantor’s 
creditors, except by equitable proceedings.— 
First Nat. Bank vy. Spelts, Neb., 143 N. W. 218. 

78. Estoppel—A mortgagee, who accepts 
a mortgage note which expressly states that the 
mortgage is a second mortgage, is estopped to 
deny the validity of the first morteage.—Setze 
Vv. ty 3 Nat. Bank of Pensacola, Fla., Ga., 79 
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79. Municipal Corporations—Nuisance. A 
city may declare what shall constitute a nuis- 
ance, but such power does not authorize it to 
act arbitrarily, and declare that to be a nuis- 
ance which is not so in fact.—City of Bushnell 
v. Chicago, B. & Q. R. Co., Ill, 102 N. E. 785. 

80. Names—Latent Ambiguity.— When a 
father and son have exactly the same name and 
a deed is made, the grantee bearing the com- 
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mon hame with nothing to indicate which one 
is imtended there is a disputable presumption 
that the father was intended, but it may be 
easily overcome by showing which one bought 
and paid for the property and to which one the 
deed was delivered.—Bolster y. Lambert, Ore., 
135 Pac. 325. 


81. Navigable Waters—Riparian Owner.— 
Each one of several independent lumber com- 
panies who owned logs which were negligently 
permitted to form and remain in a jam are 
liable for the whole amount of the injury 
caused by the jam to riparian lands.—John- 
son vy. Thomas Irvine Lumber Co., Wash., 135 
Pac. 217. 


82. Negligence—Imputable.—Where a_ wife, 
while riding with her husband, was injured 
through defendants’ negligence, the contribu- 
tory negligence of the husband could not be 
imputed to ner.—M. Livingston & Co. v. Philley, 
xy., 159 S. W. 665. 

33. Privity.—To persons other than the 
immediate purchasers the seller of goods is not 
liable for mistakes in the nature or quality of 
the article sold, while the thing itself is harm- 
less, so far as the seller knows, and he has 
made no misrepresentations.—Gerkin v. Brown 
& Sehler Co., Mich., 143 N. W. 48. 

84. Partnership—cCreditors.—Where a _ part- 
nership, composed of three individuals, which 
had contracted a debt was dissolved prior to 
suit upon the debt, and it was agreed that two 
of the partners should assume the debts of the 
partnership, that agreement did not affect the 
rights = the creditor to hold the retiring prep: 

ickland v. Strickland, 8S. C., 79 
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85. Principal and 3urden of Proof.— 
Where a written contract for the sale:of a 
piano declared that it contained the _ entire 
contract, and that no agent was authorized to 
alter it, defendant, claiming a parol agreement 
for a credit to be allowed for recommendation, 
made by the selling agent, held bound to prove 
the agent’s authority to waive the provisions 
of the contract.—Cable Piano Co. v. Strickland, 
N. C., 79 S. E. 506. 

&86.——_Notice to Agent.—Knowledge by an in- 
vesting agent of a prior contract for the sale of 
land which he purchases for his principal will 
be imputed to his principal.—Ackerman v. Mad- 
dux, N. D., 143 N. W. 147. 

87. Railroads—Least Clear Chance.—The last 
clear chance doctrine wil] be applied in favor 
of a traveler who negligently drives a wild 
team upon a highway adjoining a railroad track 
and where relied on, recovery will not be de- 
nied for decedent's contributory negligence.— 
Louisville & N. R. Co. v. Harrod’s Adm’r, Ky., 
159 S. W. 685. 

88. Religious Societies—Conditional Fee.—A 
gift by will of a building to a church so long 
as it is used for a parsonage vests the church 
with a base fee to the lots, defeasible upon the 
happening of certain events,which may or mav 
not oceur.—In re Douglass’ Estate, Neb., 143 
N. W. 299. 

89. Remainders—Estoppel.—Where a remain- 
derman consents to a life tenant’s sale of a 
part of the estate to pay an incumbrance upon 
the whole estate, and the sale is made for full 
value and the proceeds on the incumbrance, 
and the purchaser takes and holds posession 
under a warranty deed for more than 17 vears, 
makine valuabie improvements, the remainder- 
man cannot thereafter sue in equity to re- 
pudiate the sale and recover his interest against 
such purchaser.—Bohrer v. Davis, Neb., 143 N. 
Ww. 209 

90. Sales—Conditional Sale.—A contract 
whereby a seller delivered goods to the de- 
fendant sti ipulating that title and ownership 
should remain in the seller until the price 
should be paid, and that the seller should be 
entitled to possession whenever it should feel 
insecure or the defendant become insolvent, is 
one of conditional sale.—John Deere Plow Co. 
of Moline vy. Edgar Farmer Store Co., Wis., 143 
N. W. 194. 

91. Set-Of and Counterclaim—Partners.— 
The liability of partners is joint and not several 
and hence a partnership debt cannot be set off 
against the claim of a_partner individually.— 
Stewart v. Terwilliger, Mich., 143 N. W. 17. 








92. Specifie Performance—Laches.—Where a 
vendor and purchasers lived together as one 
family, and the vendor was old and did not 
wish to be troubled to make a conveyance, and 
the purchasers, for the same reason, did not 
wish to sue for specific performance, but paid 
him interest on the amount due on the price as a 
debt, the facts were sufficient to excuse their 
laches in suing for specitic performance.— 
Remer v. Benedict, N. J., 88 Atl. 382. 


93. Street Railroads—Last Clear Chance.— 
Though a motorist, with his engine running, 
stopped his machine on a street car track and 
looked away from the direction in which the 
cars might come, his negligence will not de- 
prive him of the benefit of the last clear chance 
rule; the motorman of an approaching car hav- 
ing an unobstructed view for more than 300 
a“ ta v. Grand Rapids Ry. Co., Mich., 143 

. W. 36. 


94. Trusts—Resulting Trust.—Where plain- 
tiffs and defendant orally agreed to purchase 
land, the title to be taken in defendant's name, 
to be held in trust for him according to the 
amount contributed, the trust results from the 
facts shown as to the amount of money paid 
by each—Pavlovich y. Pavolich, Cal., 135 Pac. 
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95. Vendor and Purchaser—Equitable Title. 
—Under bond for a deed covenanting for imme- 
diate possession, authorizing sales by the pur- 
chaser, not providing for a forfeiture in case 
of nonpayment of the purchase price, and not 
declaring time to be of the essence, held, that 
the purchaser acquired the full equitable title, 
and that the vendor held the legal title as se- 
curity for the balance of the purchase price.— 
Taylor v. Interstate Inv. Co., Wash., 135 Pac. 
240. 


96.——Notice from Possession.—The posses- 
sion by a purchaser of land under an executory 
contract is notice of his rights to all parties, 
and as to him there can therefore be no. such 
thing as an innocent purchaser.—Johnson vy. 
Olberg, S. D., 143 N. W. 292 


97. Water and Water Courses—Abandon- 
ment.—Nonuser of a water right will not effect 
an abandonment in the absence of proof of an 
intent to abandon.—Thorp v. McBride, Wash., 
35 Pac. 228. 





contract between a 
city and a property owner reciting a grant to 
the city of the right to use a spring as a 
source of water. supply in consideration of the 
city’s furnishing the necessary plumbing to 
convey water to the owner's residence was not 
invalid for want of consideration.—Hall vy. City 
of Calhoun, Ga., 79 S. E. 533. 

99.——-Irrigable Land.—Land incapable of ir- 
rigation cannot be included in any irrigation 
district, but the fact that there are compara- 
tively small knolls or sloughs on a tract of 
land will not necessarily require that the tract 
be excluded.—Wight v. McGuigan, Neb., 143 N. 
W. 232. 

100. Wilils—Condition Precedent.—A condition 
precedent to a gift of the fee, though possiblv 
illegal, cannot be disregarded, and the fee will 
not vest in the devisee.—Conant vy. Stone, Mich., 
143 N. W. 39. 

101.——-Constructicn.—A devise generally of 
real estate, ‘with power to give and devise the 
same after her (the devisee’s) death, to our be- 
loved children and grandchildren,” not express- 
ly restricting the devisee’s estate to a life es- 
tate, passes the fee without restriction, and the 
words quoted are te be regarded as mere sur- 
plusage as the right to devise is incident to the 
fee.—Griffin v. Commander, N. C., 79 S. E. 499. 

102.——Construction.—W here income and 
principal are given in equal shares out of one 
fund, kept in solido for mere convenience of in- 
vestment, separate and independent trusts may 
be created for the several beneficiaries, and the 
shares and interests will be several, and held 
by them respectively as tenants in common, 
though the fund remain lane .—Boynton v. 
Lahens, 143 N. Y. Supp. 49 

103. Revocation of OR subse- 
anent sale by testatrix of a house and lot which 
she had previously devised upon trust for her 
son operated as a revocation of such devise.— 
In re Sinnott’s Will.—143 N. Y. Supp. 546 








